lan Jackson
Appellant
VS
The Information Commissioner
Respondent

In an appealto the First Tier Tribunal (Information Rights),
casereferenceEA/2012/0263

REVISED GROUNDSFOR APPEAL

1. Requestfor considerationof revisedGrounds for Appeal

1.1.

1.2.

1.3.

1.4.

1.5.

1.6.

| madetherelevantinformationrequesto Cambridgeshir€ountyCouncilonthe20th
of SeptembeR011. Followinganunsuccessfulequesfor internalreview,| madea
complaintto theInformationCommissioneonthe17thof Januan2012. Onthe27thof
November2012the InformationCommissionewroteto mewith the DecisionNotice.

In the DecisionNoticethe Commissionerejectsmy complaintconcludingthatthein-
formationl haverequestedeednot bediscloseecaus®f theexemptionn Regulation
12(5)(b)of the EnvironmentalnformationRegulations.

In late Decembet still foundmyselfwithout thelegalrepresentatiohhadhopedwould
helpmewith thisappealsoto protectmy positionl filed theNoticeof Appealonthe22nd
of Decembewith skeletonGrounds.

My attemptgo find representatiofailed, but with theassistancef the Cambridge
UniversitySquireLaw Library,andinformalhelpfrom friends,| havebeerableto prepare
abettersetof Grounds.

Accordinglyl requesthatthe TribunalconsidertheseRevisedGroundsor Appeal,
ratherthan(or in additionto) theskeleton submittedalongwith my Notice of Appeal.
Alternatively,if that'snotpossible)’'d like the Tribunalto consideithisdocumenasmy
Replyto the Commissioner'fkesponse.

| appreciatehatthisis somewhaawkwardfor the Commissionefandperhapdgor



1.7.

Cambridgeshir€ountyCouncilandfor the Tribunal). | would of coursebe quitehappy
for the Commissioneto begivenareasonabléme to putforwardarevisedResponse.

| alsoappreciatéhatthis maywell leadto moredelay,but givenhow protractedhese
proceedingfavebeensofar | think thatthatdelaywould be betterthanthealternatives.

2. Grounds for Appeal — Litigation Privilege

2.1

2.2.

Themainreasorgivenby theInformationCommissionefor therefusalis thatthein-
formationl haverequesteds coveredby litigation privilege (DecisionNotice (“DN”)
§19-32).

Howevernoneof thedocuments$ haverequeste@recoveredoy litigation privilege,
because¢heyhaveall beenprovidedto theopposingparty. SeeDisclosureby Paul
MatthewsandHodgeM Malek QC,4th edition(“Disclosure”),816.09:

(c) Lossof confidentiality

Asto(c),deliberatesupplyof aprivilegeddocumentotheopposingpartyin litigation
... would normallyamountto a waiver,by deprivingthedocumenbf thatconfiden-
tiality whichisanessentiaélemenof privilege.... Similarly,whereevidencas given
... by apartyor hislawyerof privilegedmaterial theprivilegegoes... .

SinceCambridgeshir&aveprovidedthedocumentso BAM Nuttall,theyarenolonger
coveredby litigation privilege.

3. Grounds for Appeal — “Course of Justice”

3.1.

3.2.

The Commissionehasconcluded DN §36—47thatthedisclosureof theinformation
(includingbothinformationthe Commissionewrongly thinksis coveredby litigation
privilege andinformationwhichtheCommissioneagreess not)wouldneverthelesksave
anadversesffectonthecourseof justice(asRegulationl2(5)(b)putsit).

Thestructureof the DN makest difficult to seewhatthatadverseeffectis consideredo
be. TheDN doesnot clearlysetoutthe harmanticipatedy the Commissioner.



3.3.

3.4.

3.5.

Perhapsheclearesstatemenof the Commissioner’shinkingisin DN 852:

52.Inherentin regulation12(5)(b)is theargumentvhich saysthatthe courseof
justiceshouldbeallowedto play out,awayfrom the hindranceof outsidecomment
andinterference.

Similar commentaboutthe supposedconfidentiality” of proceedingaremadein DN
§38(“Much like thenotionof legalprofessionaprivilege... [this] exceptions designed
to ensurdahatproceedingsango forwardunhindered’—a# openjusticewerejustice
“hindered”),841(disclosure—thais, discoveryj.e.betweerpartiesto a case—isaidto
beconfidential)842(“informationsharediuringa... casghasa]confidentiahature’and
hasan“expectatiornof confidentiality”).

Howeverpof coursetheproces®f justiceis normallyanopenone.As Halsbury’sLawsof
England(5th edition)hasit (vol.618643):

643.0pennesf judicial proceedings Thegenerapublicareentitledto seefor
themselvethatjusticeisdone.... Nor mayanyexercisef thecourt'sinherenpower
to controltheproceedingslepartfrom thegeneralule of openjusticeto anygreater
extentthanis necessaryo servetheendsof justice.

AsthelLaw Lordssaidin ScottandAnor v Scott[1913]UKHL 2,[1913]AC 417:

... publictrial isto befoundonthewholethebestsecurityfor thepure,impartial,and
efficientadministratiorof justice thebestmeansf winningfor it publicconfidence
andrespect.

Thereforehe startingpoint shouldbethe presumptiorthattheinterestof justicewould
beservedoy publicdisclosureof documentsuppliedby the partiesto theadjudicator.

TheDN givesanumberof hintsasto the problemghatmight follow from disclosure.
Thesefall shortof clearstatementsf theanticipatecharm,butit would be helpfulto
considetthem:



3.6. DN 842refersto afearof outsidecriticism,which mightfollow disclosure.“This
confidentialityis meanto ensurehatbothpartiescanconducthemselvesvithout fearof
outsidecriticismwhile thedisputewas|sic] still live”. Howeverfearof criticismis nota
relevantobjectionto disclosure:

(a) Insofarasthecriticismwould bejustified,boththeinterestof justiceandthepublic
interestwould beservedby disclosure.

(b) Converselythepossibilityof unjustifiedcriticism becaus®f misunderstandingsy
thepublicis notarelevantconsideration.The Tribunalhasrejectedasarelevant
consideratiorthe possibilitythatmemberof thepublic mightbe confusedoy the
informationdisclosed” Phillip Coppel,InformationRights(3rded.)815-016.

Thereforeghe possibilityof outsidecriticism (or the partiesfearof it) is notareasorto
think thatdisclosuravould harmthe courseof justice.

3.7. DN 846suggestshatdisclosuranight makethepartieslessfreeandfrankin theextant
proceedings” It is notclearexactlyin whatway,in thecurrentproceedingghe Commis-
sionerthinksthepartiesarepresentibeing“‘free andfrank”; ratherjn adversarigbroceed-
ingsovermillions of poundgartiesarenormallyextremelycarefulandguardedn their
correspondence&?erhapshereferenceasto settlemenhegotiationshutthisis notrelevant
becaus& amnot askingfor anydocumentsvhich arepartof settlemennegotiations.

4. Grounds for Appeal — Without Prejudice

4.1. DN 845refersto materialwhichis saidto be“without prejudice”material. “An adjudica-
tion processs onein whichthe partiescansubmitevidencewithout prejudice’. ... The
concepbf ‘without prejudice’is to reassur@artiesasto the confidentialityof ... [negoti-
ations].”



4.2.

4.3.

4.4.

4.5.

4.6.

But therule onwithout prejudicematerialis a rule of admissibilityof evidenceanddoes
notrelateto confidentialityDisclosure§14.02:

Thebasicrule of evidencas thatevidencdof] admissions.. made... in thecourse
of genuinenegotiationgo settle... isinadmissible.

Therationales (Cuttsv Head[1984]Ch.2908306):

... thatpartiesshouldbeencouragedofar aspossibleto settletheir disputesvithout
resortto litigation andshouldnot bediscouragedby the knowledgethatanything
thatis saidin thecourseof suchnegotiations.. maybeusedto their prejudicein the
courseof theproceedings..

As HenryBrown andArthur Marriott haveit in ADRPrinciplesand Practice(3rd
ed.)23-040:

A distinctionneedgo be madebetweerconfidentialitywhich concernghewith-
holdingof informationfrom all sourcegsic, ‘recipients’?jincludingthepublicand
courts,andprivilege , whichrelatesspecificallyto theadmissibilityof informationin
thecourts.

Sothereisnoruleof informationrightslaw exemptingvithoutprejudicanformationfrom
publicdisclosure.Evenif anywithoutprejudiceinformationwerepublicly disclosedthe
TechnologyandConstructiorCourtwould still notadmitit asevidencesoit would not
prejudicethe parties’positionsin theongoinglegalproceedings.

In anycasethisinformationis not partof a settlemennegotiationlt mayhavebeen
labelled“without prejudice” butthemeremarkingof documentsvith thatphrasedoes
not extendthewithout prejudicerulesto adocumenpreparedandsentfor someother
purpose.In thiscasethepurposdor whichthedocumentsverepreparedndsentwasto
makethe partiesrespectiveeasesn front of theadjudicator.

| believethatall (or nearlyall) of theinformationl amrequestindghasalsobeensubmitted
asevidenceor will besubmittedasevidencan someform, to the Technologyand
ConstructiorCourt. Thatalsodemonstratethatit cannotbe“without prejudice”material
sincesuchmaterialis inadmissiblgsaveasto costs).

In summarythereis noreasorno supposehatthecourseof justicewouldbeharmedoy the



publicdisclosureof theinformationl haverequestedRathercurrently,theadjudication
proceedingareshroudedn secrecycontraryto the principlesof naturaljustice.

5. Groundsfor Appeal — Confidentiality of Arbitration

5.1.

5.2.

5.3.

5.4.

5.5.

Althoughnot clearlystatedthe mostlikely basisfor the Commissioner'sontentiorthat
theadjudicatiomproceedingshouldbeconfidentialjstheideathatarbitrationisin general
confidentialandthatthatconfidentialityshouldthereforebe upheldin thiscase.

| agreethatthe Buswayadjudicatiorresemblegrbitrationproceedingsothatsimilar
principlesshouldapply. And it is truethatthe courtsgenerallyupholdthe confidentiality
of arbitrationproceedingbetweerprivatepartiewherethatformspartof thearbitration
agreement).

However,t is notthe casehatconfidentialityof arbitrationis ageneratule of law. Con-
fidentiality

... [arisesfrom thearbitrationagreementatherthanfrom anyprivilegeattachingo
informationusedin or relatingto thearbitration.

(David St JohnSutton JudithGill, MatthewGearingRussellon Arbitration, 23rd
ed.,5-172)

Confidentialityof arbitrationwhereagreedis toleratedaspartof theeffort to encourage
partiego usealternativedisputeresolution. It is aspartandparcelof thepartiesability to
controlthearbitrationprocess:

1.... (b)thepartiesshouldbefreeto agreehowtheir disputesareresolvedsubject
only to suchsafeguardasarenecessarin the publicinterest;

(Arbitration Act 1996)

Sotheconfidentialityof arbitrationarisesnotfrom theinterestof justice(andindeedthe
confidentialityof proceedings— evenadjudicationor arbitration— is generallyagainst
theinterestof justice)butratherfrom the confidentialityobligationsin thearbitration
agreementThusthis confidentialityprovisiondoesnot providea justificationfor an
exemptiorunderEIR 12(5)(b)(interestof justice). Ratherit need<o beconsidered
underEIR 12(5)(f) (third partyinformation,“voluntary supply”asthe DN callsit), which



dealswith environmentainformationheldby a publicauthoritywhosedisclosuremight
prejudicetherightsof athird partywho suppliedtheinformation.

6. Grounds for Appeal— Breachof Confidence

6.1.

6.2.

6.3.

6.4.

The Commissionedoesnot dealwith the Council’srelianceonthe EIR exemption
12(5)(f). Howeverasexplainedabove o properlyconsiderthe supposedonfidentiality
of arbitrationdocuments# is necessaryo analysehesituationby referenceo 12(5)(f),
which states:

(5) Forthepurpose®f paragrapl{l)(a),a publicauthoritymayrefuseto disclose
informationto theextentthatits disclosurevould adverselyaffect—

(f) theinterestf the personwho providedtheinformationwherethat
person—
(i) wasnotunder,andcouldnot havebeenput underanylegalobligation
to supplyit to thator anyotherpublicauthority;

(i) did not supplyit in circumstancesuchthatthator anyotherpublic
authorityis entitledapartfrom theseRegulationgo discloset; and

(iif) hasnotconsentedo its disclosure;..

In relationto document®riginatingfrom the Council,thisexemptiondoesnot apply.

In relationto document®riginatingfrom BAM Nuttall, (f)(i)-(iii) appeato besatisfied
(althoughit is perhapsirguablehatthesupplyby BAM Nuttall of thesedocumentén the
adjudicationwasnotin factentirelyvoluntary,giventhattheadjudicatiomprocessvasone
which BAM wasboundby contractto follow). It isthereforenecessarjo consideithe
putativeharmthatwould occurasaresultof disclosureandto considethepublicinterest
(sincethisexemptionis subjectto a publicinteresttest).

Firstly, only harmto the counterpartyf{BAM Nuttall in thiscase)andnot harmto the
publicauthority,is to beconsidered Sosuggestionghatthe Council'spositionmightbe
compromisedomehowarenotrelevantfor 12(5)(f).



6.5.

6.6.

6.7.

6.8.

Consideringheharmto BAM Nuttall,the Council’sinternalReviewdocumenputsit
like this:

Thepotentiaharmthatcouldcometo BAM Nuttallonthereleasef thisinformation
atthistime couldbeaweakenegbositionin relationto thelitigation ...

(CambridgeshirénternalReviews2.)

Firstly,we needto considemwhethetmarmwill actuallyoccur. As Coppelputsit (Informa-
tionRights25-066)‘a merelikelihoodis notsufficient”. It hasnotbeenarguedandindeed
it seemainlikely, thatdisclosuravouldresultin anunjustifiedprejudiceto BAM Nuttall's
position.

Converselywe needto considemwhetherdisclosuremightresultin a prejudiceto BAM
Nuttall’s positionbut a prejudicewhichis indeedjustifiedby thesituation. If sucha
prejudicewereto occurit would bein thepublicinterestit cannotbein thepublicinterest
for BAM Nuttall to “get away”with somethingonly by virtue of keepingthe publicin
thedark.

Thereforeevenif anyharmmightresultto BAM Nuttall from disclosureit would bein
thepublicinterestfor thatdisclosurgandtheharm)to occur.

7. Grounds for Appeal — “Discouraging” arbitration

7.1.

7.2

7.3.

7.4.

In DN 843,it is suggestethat“[Partiesmay]belesswilling ... to enterinto voluntary
systemslesignedo resolvedisputessuchasadjudications”.

It istruethatin generabnereasornwhy privatebodies(particularly,companiesprefer
arbitrationandadjudicationis thatit allowsthemto agreeo managehedisputen private
andthusto avoidtheadversegublicity associateavith a publicdispute.

Howeverthisis not alegitimateconsideratiorior a publicauthority. As opposedo
aprivatecompanywhich servesandis responsibleo, its membergshareholdersjhe
publichasa stronginterestin seeinghata public authorityconductsts affairsproperly
andefficiently.

Furthermorein practiceit is unlikely thatif the confidentialityof thisadjudications
not upheld publicauthoritiesvill becomemorereluctantto enterinto arbitrationand

8



7.5.

7.6.

7.7.

adjudicatioragreements.

Firstly, lack of confidentialityin theadjudicationwould notin itself discouragedjudica-
tions,sincethealternativewould be courtaction(which would certainlynot be confiden-
tial) or capitulationwhichis bureaucraticallgtronglydisfavourecandwould alsobeopen
to FOI/EIR scrutiny).

Secondlytherearemanyotherreasonsvhy anorganisationmightenterinto anarbitration
agreemengndthesearein nowayunderminedf confidentialityis notavailable.
Adjudicationis still alot fasterandcheapethanlitigation, andstill providesthepartiesa
greatdealmorecontrolovertheprocess.n thisparticularcase— aconstructiorcontract
— anadjudicatiortermis a standargartof themodelcontract.

Soin summaryafailure to honourtheconfidentialityof theadjudicatiorasagreedy the
partiesremovesat mostoneminor reasorfor public bodiesandtheir counterpartieto
choosearbitrationagreements.

8. Groundsfor Appeal — Public Interest in the Busway

8.1.

8.2.

8.3.

8.4.

8.5.

In DN 849-51the Commissionerecognisesheimportanceof thedisputeoverthe
Cambridgeshir&uidedBusway.

Theprojecthasnotonly beencontroversiatight from thebeginningjt hasalsobeenvery
lateandit is alreadyclearthatit hascostthetaxpayer®f Cambridgeshiralargeamount
of money. Exactlyhowmuchmoreit will costwill mostlydependnthecourtcase.

Therehavealreadybeenclearindicationsof mismanagemerf the projectby Cam-
bridgeshire.For examplepreviousnformationrequestfiaverevealedhatCam-
bridgeshireattemptedo overseghe £200Mprojectwithouttheassistancef aformal
issuetrackingsystemijnsteadelyingonadhocwordprocessodocumentpassecround
in email.

Underthecircumstancest is extremelyimportantfor thepublicto beableto seethe
detailsof thedisputebetweerCambridgeshirandBAM Nuttall. At themomentwe have
verylittle hardinformation.

In DN 858theCommissioneis concernedhatreleas®f thisinformationmight“distract”

9



8.6.

8.7.

8.8.

theCouncil. It is not clearwhatform exactlythisdistractionis supposedo take butthe
mostplausibleinterpretations thattheCouncilcouldbeexposedo publiccriticismbased
ontheinformationreleasedandmight divertresourcesr attentioninto publicrelations
andmediamanagementAs | haveexplainedabove fearof criticismof thepublic
authorityis notarelevantconsiderationvhendealingwith aninformationrequest.

Likewiseit is notclearwhatform the“upset”to theproceedingsontemplatedh DN 858
mighttake,if notsomekind of reactionto publiccriticism (whetherjustifiedor unjus-
tified).

TheEIR takea narrowview of exemptions— narrowerthanFOI. Onthepublicinterest
testin EIR, Regulationl2(2)says:

(2) A publicauthorityshallapplya presumptionn favourof disclosure.
whichis a significantdifferencefrom FOI.

theexpresgprovisionof a presumptionn favourof disclosurds significantly
different[to theregimein FOIA]

(Burgessy IC andStafford,[2007]UKIT EA_2006_0091836)and

... thegrounddor refusalto discloseshouldbeinterpretedn arestrictiveway. It
follows thatanyexceptionto sucha groundshouldbe givena broadinterpretation.

(Ofcomv IC andT-Mobile, [2007]UKIT EA_2006_0078§25)

Consequentlyf | amwrongandthereis somepossibilityof harmto thecourseof justice
(suchasa hypotheticaleluctanceo engagen adjudicationn thefuture),the public
interestin disclosurén this particularcases overwhelming.

9. The Commissioner'sResponse

9.1.

9.2.

| appreciatehedifficultiescausedy my procedurabpproachasreferredoin 8160f the
ResponseOf coursd haveno objectionto the Tribunalallowingthe Commissionea
reasonablevindowto respond.

In Respons&27,the Commissioneappearso misunderstandy pointaboutthe public
administratiorof justice,andto conflatetheinterestf justicewith thepublicinterest.It

10



9.3.

is right to considerthe publicadministratiorof justiceasbeingin theinterestf justice,
in its ownright; thisshouldnot betreatedmerelyaspartof thepublicinteresttest. | have
setthisout morefully andclearlyin theseRevisedGrounds.

Apartfrom that,theseRevisedGroundgor Appealarethebestanswei haveto the
Commissioner'kesponse.

10. Conclusions

10.1.

10.2.

10.3.

10.4.

Theinformationl haverequesteds not coveredby litigation privilege,andis not without
prejudicematerial. Insofarasconfidentialityof arbitrationis a considerationthisfalls to
beconsideredinderexemptionl2(5)(f) (third partyinformation).Thereforetherewould
benoharmto theinterestf justicefrom disclosureandthejusticeexemptionl2(5)(b)
isnotengaged.

If therewould beanyharmto theinterestof justice thatharmis outweighedseparately
from thepublicinteresttest)by the benefitgo theinterestof justiceinherentin justice
beingdonein public. Thereforeoveralltheinterestof justiceareservedoy disclosure.

Disclosurewould notharmtheinterestof BAM Nuttall, exceptinsofarasanysuchharm
(suchaspubliccriticism)would bejustifiedandthereforen thepublicinterest. Therefore
exemptionl2(5)(f) (third partyinformation)doesnot justify nondisclosure.

Thisis a high-profile high-valuecaseregardinga public projectwhich hasalreadygone
badlywrongandwhichis now playingoutin litigation. Soif | amwrongaboutthe
exemptionsthepublicinterestin disclosuras overwhelming.

11. Procedure— other exemptions

11.1.

11.2.

Cambridgeshiran its refusal reliednot only onthe“courseof justice”exceptionn
Regulation12(5)(b),but alsoon Regulationd 2(5)(d)(publicauthorityproceedings)
and(f) (third partyinformation). Howevertheseexemptionsverenot dealtwith in the
Commissioner'®ecisionNotice.

| haveaddressed?2(f) (third partyinformation)above asit is theappropriatdramework
for consideringvhetheranexemptiomappliesby virtue of confidentialityof arbitration

11



proceedings.

11.3. 12(5)(d)is dealtwith onlyin passingn theCouncil’sinternalReview(s2)andseemso be
mixeduptherewith theconsideratiorof 12(5)(f). It is difficult to setoutanappropriate
appealn relationto 12(5)(d),particularlyin theabsencef anyrelevantsectionsn the
DecisionNotice. | havethereforenotaddressed?2(5)(d)here.

11.4. If anyexemptiondesided2(5)(b)and12(5)(f)areto beconsidered, wouldlike the
Tribunalto askthe InformationCommissioneto putforwardits positionon theother
groundsof the Council’srefusalandallow meto reply.

11.5. Inanycasdf theTribunalproposeso substantivelgonsidermanexemptiorotherthanthat

in Regulation12(5)(b)or 12(5)(f), pleasenould the Tribunallet meknow andgive me
timeto preparea positionontheotherexemption(s).

12. Procedure— hearing

12.1. I wouldlike anoralhearing.As alitigant in person feelthatthiswill bestallow meto
putforwardmy argumentgndindeedbestallow the Tribunalto assisime.

12.2. I amhappyfor thehearingobeheldin London. | donotrunacarsoahearingn alocation

ill-servedby publictransportvould beinconvenienfor me;LondonandCambridgeare
by far moreconvenienthanmostotherplaces.
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