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REVISED GROUNDSFOR APPEAL

1. Requestfor considerationof revisedGrounds for Appeal

1.1. I madetherelevantinformationrequestto CambridgeshireCountyCouncilon the20th

of September2011. Followinganunsuccessfulrequestfor internalreview,I madea

complaintto theInformationCommissioneron the17thof January2012. Onthe27thof

November2012theInformationCommissionerwroteto mewith theDecisionNotice.

1.2. In theDecisionNoticetheCommissionerrejectsmy complaint,concludingthatthein-

formationI haverequestedneednotbedisclosedbecauseof theexemptionin Regulation

12(5)(b)of theEnvironmentalInformationRegulations.

1.3. In lateDecemberI still foundmyselfwithout thelegalrepresentationI hadhopedwould

helpmewith thisappeal,sotoprotectmypositionI filed theNoticeof Appealonthe22nd

of Decemberwith skeletonGrounds.

1.4. My attemptsto find representationfailed,butwith theassistanceof theCambridge

UniversitySquireLawLibrary,andinformalhelpfrom friends,I havebeenabletoprepare

abettersetof Grounds.

1.5. AccordinglyI requestthattheTribunalconsidertheseRevisedGroundsfor Appeal,

ratherthan(or in additionto) theskeletonI submittedalongwith my Noticeof Appeal.

Alternatively,if that’snotpossible,I’d like theTribunalto considerthisdocumentasmy

Replyto theCommissioner’sResponse.

1.6. I appreciatethatthisis somewhatawkwardfor theCommissioner(andperhapsfor



CambridgeshireCountyCouncilandfor theTribunal). I wouldof coursebequitehappy

for theCommissionerto begivena reasonabletimeto put forwarda revisedResponse.

1.7. I alsoappreciatethatthismaywell leadto moredelay,butgivenhowprotractedthese

proceedingshavebeensofar I think thatthatdelaywouldbebetterthanthealternatives.

2. Grounds for Appeal — Litigation Privilege

2.1. Themainreasongivenby theInformationCommissionerfor therefusalis thatthein-

formationI haverequestedis coveredby litigation privilege(DecisionNotice(“DN”)

§19–32).

However,noneof thedocumentsI haverequestedarecoveredby litigation privilege,

becausetheyhaveall beenprovidedto theopposingparty. SeeDisclosureby Paul

MatthewsandHodgeM MalekQC,4thedition(“Disclosure”),§16.09:

(c)Lossof confidentiality

Asto(c),deliberatesupplyof aprivilegeddocumenttotheopposingpartyin litigation

… wouldnormallyamountto awaiver,by deprivingthedocumentof thatconfiden-

tiality whichisanessentialelementof privilege.…Similarly,whereevidenceisgiven

… by apartyor hislawyerof privilegedmaterial,theprivilegegoes… .

SinceCambridgeshirehaveprovidedthedocumentsto BAM Nuttall, theyarenolonger

coveredby litigation privilege.

2.2.

3. Grounds for Appeal — “Course of Justice”

3.1. TheCommissionerhasconcluded(DN §36–47)thatthedisclosureof theinformation

(includingbothinformationtheCommissionerwronglythinksis coveredby litigation

privilege,andinformationwhichtheCommissioneragreesisnot)wouldneverthelesshave

anadverseeffecton thecourseof justice(asRegulation12(5)(b)putsit).

3.2. Thestructureof theDN makesit difficult to seewhatthatadverseeffectis consideredto

be. TheDN doesnotclearlysetout theharmanticipatedby theCommissioner.
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Perhapsthecleareststatementof theCommissioner’sthinkingis in DN §52:

52.Inherentin regulation12(5)(b)is theargumentwhichsaysthatthecourseof

justiceshouldbeallowedto playout,awayfrom thehindranceof outsidecomment

andinterference.

Similarcommentsaboutthesupposed“confidentiality”of proceedingsaremadein DN

§38(“Much like thenotionof legalprofessionalprivilege… [this] exceptionis designed

to ensurethatproceedingscangoforwardunhindered”—asif openjusticewerejustice

“hindered”),§41(disclosure—thatis,discovery,i.e.betweenpartiesto acase—issaidto

beconfidential),§42(“informationsharedduringa…case[hasa]confidentialnature”and

hasan“expectationof confidentiality”).

3.3.

However,of course,theprocessof justiceisnormallyanopenone.AsHalsbury’sLawsof

England(5thedition)hasit (vol.61§643):

643.Opennessof judicial proceedings. Thegeneralpublicareentitledto seefor

themselvesthatjusticeisdone.… Normayanyexerciseof thecourt’sinherentpower

to controltheproceedingsdepartfrom thegeneralruleof openjusticeto anygreater

extentthanis necessaryto servetheendsof justice.

As theLaw Lordssaidin ScottandAnor v Scott[1913]UKHL 2, [1913]AC 417:

…publictrial is tobefoundonthewholethebestsecurityfor thepure,impartial,and

efficientadministrationof justice,thebestmeansof winningfor it publicconfidence

andrespect.

Thereforethestartingpoint shouldbethepresumptionthattheinterestsof justicewould

beservedby publicdisclosureof documentssuppliedby thepartiesto theadjudicator.

3.4.

3.5. TheDN givesanumberof hintsasto theproblemsthatmight follow from disclosure.

Thesefall shortof clearstatementsof theanticipatedharm,but it wouldbehelpful to

considerthem:
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DN §42refersto a fearof outsidecriticism,whichmight follow disclosure.“This

confidentialityismeanttoensurethatbothpartiescanconductthemselveswithout fearof

outsidecriticismwhile thedisputewas[sic] still live”. However,fearof criticismis nota

relevantobjectionto disclosure:

(a) Insofarasthecriticismwouldbejustified,boththeinterestsof justiceandthepublic

interestwouldbeservedby disclosure.

(b) Conversely,thepossibilityof unjustifiedcriticismbecauseof misunderstandingsby

thepublic is nota relevantconsideration.“The Tribunalhasrejectedasa relevant

considerationthepossibilitythatmembersof thepublicmightbeconfusedby the

informationdisclosed”,Phillip Coppel,InformationRights(3rded.)§15-016.

Thereforethepossibilityof outsidecriticism(or theparties’fearof it) is nota reasonto

think thatdisclosurewouldharmthecourseof justice.

3.6.

3.7. DN §46suggeststhatdisclosuremightmaketheparties“lessfreeandfrank in theextant

proceedings”.It isnotclearexactlyin whatway,in thecurrentproceedings,theCommis-

sionerthinksthepartiesarepresentlybeing“freeandfrank”; rather,in adversarialproceed-

ingsovermillions of poundspartiesarenormallyextremelycarefulandguardedin their

correspondence.Perhapsthereferenceistosettlementnegotiations;butthisisnotrelevant

becauseI amnotaskingfor anydocumentswhicharepartof settlementnegotiations.

4. Grounds for Appeal — Without Prejudice

4.1. DN §45refersto materialwhich is saidto be“without prejudice”material.“An adjudica-

tion processis onein which thepartiescansubmitevidence‘without prejudice’. … The

conceptof ‘without prejudice’is to reassurepartiesasto theconfidentialityof …[negoti-

ations].”
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But theruleonwithoutprejudicematerialis a ruleof admissibilityof evidence,anddoes

not relateto confidentiality.Disclosure§14.02:

Thebasicruleof evidenceis thatevidence[of] admissions… made… in thecourse

of genuinenegotiationsto settle… is inadmissible.

Therationaleis (Cuttsv Head[1984]Ch.290§306):

…thatpartiesshouldbeencouragedsofar aspossibleto settletheirdisputeswithout

resortto litigation andshouldnotbediscouragedby theknowledgethatanything

thatis saidin thecourseof suchnegotiations…maybeusedto theirprejudicein the

courseof theproceedings…

As HenryBrownandArthur Marriott haveit in ADRPrinciplesandPractice(3rd

ed.)23-040:

A distinctionneedsto bemadebetweenconfidentiality,whichconcernsthewith-

holdingof informationfrom all sources[sic, ‘recipients’?]includingthepublicand

courts,andprivilege,whichrelatesspecificallyto theadmissibilityof informationin

thecourts.

4.2.

4.3. Sothereisnoruleof informationrightslawexemptingwithoutprejudiceinformationfrom

publicdisclosure.Evenif anywithoutprejudiceinformationwerepublicly disclosed,the

TechnologyandConstructionCourtwouldstill notadmitit asevidencesoit wouldnot

prejudicetheparties’positionsin theongoinglegalproceedings.

4.4. In anycase,thisinformationis notpartof asettlementnegotiation.It mayhavebeen

labelled“without prejudice”,but themeremarkingof documentswith thatphrasedoes

notextendthewithoutprejudicerulesto adocumentpreparedandsentfor someother

purpose.In thiscase,thepurposefor whichthedocumentswerepreparedandsentwasto

maketheparties’respectivecasesin front of theadjudicator.

4.5. I believethatall (or nearlyall) of theinformationI amrequestinghasalsobeensubmitted

asevidence,or will besubmittedasevidencein someform,to theTechnologyand

ConstructionCourt. Thatalsodemonstratesthatit cannotbe“without prejudice”material

sincesuchmaterialis inadmissible(saveasto costs).

4.6. In summary,thereisnoreasontosupposethatthecourseof justicewouldbeharmedbythe
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publicdisclosureof theinformationI haverequested.Rather,currently,theadjudication

proceedingsareshroudedin secrecycontraryto theprinciplesof naturaljustice.

5. Grounds for Appeal — Confidentiality of Arbitration

5.1. Althoughnotclearlystated,themostlikely basisfor theCommissioner’scontentionthat

theadjudicationproceedingsshouldbeconfidential,istheideathatarbitrationisin general

confidentialandthatthatconfidentialityshouldthereforebeupheldin thiscase.

5.2. I agreethattheBuswayadjudicationresemblesarbitrationproceedingssothatsimilar

principlesshouldapply. And it is truethatthecourtsgenerallyupholdtheconfidentiality

of arbitrationproceedingsbetweenprivateparties(wherethatformspartof thearbitration

agreement).

However,it is not thecasethatconfidentialityof arbitrationis ageneralruleof law. Con-

fidentiality

…[arises]from thearbitrationagreementratherthanfrom anyprivilegeattachingto

informationusedin or relatingto thearbitration.

(DavidStJohnSutton,JudithGill, MatthewGearing,RussellonArbitration, 23rd

ed.,5-172)

5.3.

Confidentialityof arbitration,whereagreed,is toleratedaspartof theeffort to encourage

partiestousealternativedisputeresolution.It isaspartandparcelof theparties’ability to

controlthearbitrationprocess:

1.… (b) thepartiesshouldbefreeto agreehowtheirdisputesareresolved,subject

only to suchsafeguardsasarenecessaryin thepublic interest;

(ArbitrationAct 1996)

5.4.

5.5. Sotheconfidentialityof arbitrationarisesnot from theinterestsof justice(andindeedthe

confidentialityof proceedings— evenadjudicationor arbitration— is generallyagainst

theinterestsof justice)but ratherfrom theconfidentialityobligationsin thearbitration

agreement.Thusthisconfidentialityprovisiondoesnotprovidea justificationfor an

exemptionunderEIR 12(5)(b)(interestsof justice). Ratherit needsto beconsidered

underEIR 12(5)(f)(third partyinformation,“voluntarysupply”astheDN callsit), which
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dealswith environmentalinformationheldby apublicauthoritywhosedisclosuremight

prejudicetherightsof a third partywhosuppliedtheinformation.

6. Grounds for Appeal — Breachof Confidence

TheCommissionerdoesnotdealwith theCouncil’srelianceon theEIR exemption

12(5)(f). However,asexplainedabove,to properlyconsiderthesupposedconfidentiality

of arbitrationdocumentsit is necessaryto analysethesituationby referenceto 12(5)(f),

whichstates:

(5) For thepurposesof paragraph(1)(a),apublicauthoritymayrefuseto disclose

informationto theextentthatits disclosurewouldadverselyaffect—

…

(f) theinterestsof thepersonwhoprovidedtheinformationwherethat

person—

(i) wasnotunder,andcouldnothavebeenputunder,anylegalobligation

to supplyit to thator anyotherpublicauthority;

(ii) did notsupplyit in circumstancessuchthatthator anyotherpublic

authorityis entitledapartfrom theseRegulationsto discloseit; and

(iii) hasnotconsentedto its disclosure;…

6.1.

6.2. In relationto documentsoriginatingfrom theCouncil,thisexemptiondoesnotapply.

6.3. In relationto documentsoriginatingfrom BAM Nuttall, (f)(i)-(iii) appearto besatisfied

(althoughit isperhapsarguablethatthesupplyby BAM Nuttall of thesedocumentsin the

adjudicationwasnotin factentirelyvoluntary,giventhattheadjudicationprocesswasone

whichBAM wasboundby contractto follow). It is thereforenecessaryto considerthe

putativeharmthatwouldoccurasaresultof disclosure,andtoconsiderthepublicinterest

(sincethisexemptionis subjectto apublic interesttest).

6.4. Firstly,only harmto thecounterparty(BAM Nuttall in thiscase),andnotharmto the

publicauthority,is to beconsidered.SosuggestionsthattheCouncil’spositionmightbe

compromisedsomehowarenot relevantfor 12(5)(f).
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Consideringtheharmto BAM Nuttall, theCouncil’sInternalReviewdocumentputsit

like this:

ThepotentialharmthatcouldcometoBAM Nuttallonthereleaseof thisinformation

at thistimecouldbeaweakenedpositionin relationto thelitigation …

(CambridgeshireInternalReviews2.)

6.5.

6.6. Firstly,weneedtoconsiderwhetherharmwill actuallyoccur.AsCoppelputsit (Informa-

tionRights25-066)“a merelikelihoodisnotsufficient”. It hasnotbeenargued,andindeed

it seemsunlikely,thatdisclosurewouldresultin anunjustifiedprejudicetoBAM Nuttall’s

position.

6.7. Conversely,weneedto considerwhetherdisclosuremight resultin aprejudiceto BAM

Nuttall’spositionbutaprejudicewhich is indeedjustifiedby thesituation. If sucha

prejudiceweretooccurit wouldbein thepublicinterest:it cannotbein thepublicinterest

for BAM Nuttall to “get away”with somethingonly by virtueof keepingthepublic in

thedark.

6.8. Thereforeevenif anyharmmight resultto BAM Nuttall from disclosure,it wouldbein

thepublic interestfor thatdisclosure(andtheharm)to occur.

7. Grounds for Appeal — “Discouraging” arbitration

7.1. In DN §43,it is suggestedthat“[Partiesmay]belesswilling … to enterinto voluntary

systemsdesignedto resolvedisputes,suchasadjudications”.

7.2. It is truethatin generalonereasonwhy privatebodies(particularly,companies)prefer

arbitrationandadjudicationis thatit allowsthemtoagreetomanagethedisputein private

andthusto avoidtheadversepublicity associatedwith apublicdispute.

7.3. However,thisis nota legitimateconsiderationfor apublicauthority. As opposedto

aprivatecompanywhichserves,andis responsibleto, its members(shareholders),the

publichasastronginterestin seeingthatapublicauthorityconductsits affairsproperly

andefficiently.

7.4. Furthermore,in practiceit is unlikely thatif theconfidentialityof thisadjudicationis

notupheld,publicauthoritieswill becomemorereluctantto enterinto arbitrationand
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adjudicationagreements.

7.5. Firstly, lackof confidentialityin theadjudicationwouldnot in itself discourageadjudica-

tions,sincethealternativewouldbecourtaction(whichwouldcertainlynotbeconfiden-

tial)orcapitulation(whichisbureaucraticallystronglydisfavouredandwouldalsobeopen

to FOI/EIRscrutiny).

7.6. Secondlytherearemanyotherreasonswhy anorganisationmightenterintoanarbitration

agreement,andthesearein nowayunderminedif confidentialityis notavailable.

Adjudicationis still a lot fasterandcheaperthanlitigation,andstill providesthepartiesa

greatdealmorecontrolovertheprocess.In thisparticularcase— aconstructioncontract

— anadjudicationtermis astandardpartof themodelcontract.

7.7. Soin summarya failureto honourtheconfidentialityof theadjudicationasagreedby the

partiesremovesatmostoneminor reasonfor publicbodiesandtheircounterpartiesto

choosearbitrationagreements.

8. Grounds for Appeal — Public Interest in the Busway

8.1. In DN §49–51theCommissionerrecognisestheimportanceof thedisputeoverthe

CambridgeshireGuidedBusway.

8.2. Theprojecthasnotonly beencontroversialright from thebeginning,it hasalsobeenvery

lateandit is alreadyclearthatit hascostthetaxpayersof Cambridgeshirea largeamount

of money.Exactlyhowmuchmoreit will costwill mostlydependon thecourtcase.

8.3. Therehavealreadybeenclearindicationsof mismanagementof theprojectby Cam-

bridgeshire.Forexample,previousinformationrequestshaverevealedthatCam-

bridgeshireattemptedto overseethe£200Mprojectwithout theassistanceof a formal

issuetrackingsystem,insteadrelyingonad-hocwordprocessordocumentspassedaround

in email.

8.4. Underthecircumstances,it is extremelyimportantfor thepublicto beableto seethe

detailsof thedisputebetweenCambridgeshireandBAM Nuttall. At themomentwehave

very little hardinformation.

8.5. In DN §58theCommissionerisconcernedthatreleaseof thisinformationmight“distract”
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theCouncil. It is not clearwhatform exactlythisdistractionis supposedto take,but the

mostplausibleinterpretationis thattheCouncilcouldbeexposedtopubliccriticismbased

on theinformationreleased,andmightdivert resourcesor attentioninto publicrelations

andmediamanagement.As I haveexplainedabove,fearof criticismof thepublic

authorityis nota relevantconsiderationwhendealingwith aninformationrequest.

8.6. Likewiseit is notclearwhatform the“upset”to theproceedingscontemplatedin DN §58

might take,if not somekind of reactionto publiccriticism(whetherjustifiedor unjus-

tified).

TheEIR takeanarrowview of exemptions— narrowerthanFOI.Onthepublic interest

testin EIR,Regulation12(2)says:

(2) A publicauthorityshallapplyapresumptionin favourof disclosure.

which is asignificantdifferencefrom FOI:

theexpressprovisionof apresumptionin favourof disclosureis significantly

different[to theregimein FOIA]

(Burgessv IC andStafford,[2007]UKIT EA_2006_0091,§36)and

… thegroundsfor refusalto discloseshouldbeinterpretedin a restrictiveway. It

follows thatanyexceptionto suchagroundshouldbegivenabroadinterpretation.

(Ofcomv IC andT-Mobile, [2007]UKIT EA_2006_0078,§25)

8.7.

8.8. Consequently,if I amwrongandthereis somepossibilityof harmto thecourseof justice

(suchasahypotheticalreluctanceto engagein adjudicationin thefuture),thepublic

interestin disclosurein thisparticularcaseis overwhelming.

9. The Commissioner’sResponse

9.1. I appreciatethedifficultiescausedby my proceduralapproach,asreferredto in §16of the

Response.Of courseI havenoobjectionto theTribunalallowingtheCommissionera

reasonablewindowto respond.

9.2. In Response§27,theCommissionerappearsto misunderstandmy pointaboutthepublic

administrationof justice,andto conflatetheinterestsof justicewith thepublicinterest.It

10



is right to considerthepublicadministrationof justiceasbeingin theinterestsof justice,

in its ownright; thisshouldnotbetreatedmerelyaspartof thepublicinteresttest. I have

setthisoutmorefully andclearlyin theseRevisedGrounds.

9.3. Apart from that,theseRevisedGroundsfor AppealarethebestanswerI haveto the

Commissioner’sResponse.

10. Conclusions

10.1. TheinformationI haverequestedis notcoveredby litigation privilege,andis notwithout

prejudicematerial. Insofarasconfidentialityof arbitrationis aconsideration,thisfalls to

beconsideredunderexemption12(5)(f)(third partyinformation).Therefore,therewould

benoharmto theinterestsof justicefrom disclosureandthejusticeexemption12(5)(b)

is notengaged.

10.2. If therewouldbeanyharmto theinterestsof justice,thatharmis outweighed(separately

from thepublic interesttest)by thebenefitsto theinterestsof justiceinherentin justice

beingdonein public.Thereforeoveralltheinterestsof justiceareservedby disclosure.

10.3. Disclosurewouldnotharmtheinterestsof BAM Nuttall,exceptinsofarasanysuchharm

(suchaspubliccriticism)wouldbejustifiedandthereforein thepublicinterest.Therefore

exemption12(5)(f)(third partyinformation)doesnot justify nondisclosure.

10.4. Thisis ahigh-profile,high-valuecaseregardingapublicprojectwhichhasalreadygone

badlywrongandwhich is nowplayingout in litigation. Soif I amwrongaboutthe

exemptions,thepublic interestin disclosureis overwhelming.

11. Procedure— other exemptions

11.1. Cambridgeshire,in its refusal,reliednotonly on the“courseof justice”exceptionin

Regulation12(5)(b),butalsoonRegulations12(5)(d)(publicauthorityproceedings)

and(f) (third partyinformation). However,theseexemptionswerenotdealtwith in the

Commissioner’sDecisionNotice.

11.2. I haveaddressed12(f) (third partyinformation)above,asit is theappropriateframework

for consideringwhetheranexemptionappliesby virtueof confidentialityof arbitration
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proceedings.

11.3. 12(5)(d)isdealtwith only in passingin theCouncil’sInternalReview(s2)andseemstobe

mixeduptherewith theconsiderationof 12(5)(f). It is difficult to setoutanappropriate

appealin relationto 12(5)(d),particularlyin theabsenceof anyrelevantsectionsin the

DecisionNotice. I havethereforenotaddressed12(5)(d)here.

11.4. If anyexemptionsbesides12(5)(b)and12(5)(f)areto beconsidered,I would like the

Tribunalto asktheInformationCommissionerto put forwardits positionon theother

groundsof theCouncil’srefusal,andallow meto reply.

11.5. In anycaseif theTribunalproposestosubstantivelyconsideranexemptionotherthanthat

in Regulation12(5)(b)or 12(5)(f),pleasewould theTribunallet meknowandgiveme

timeto prepareapositionon theotherexemption(s).

12. Procedure— hearing

12.1. I would like anoralhearing.As a litigant in personI feel thatthiswill bestallow meto

put forwardmy argumentsandindeedbestallow theTribunalto assistme.

12.2. I amhappyfor thehearingtobeheldin London. I donotrunacarsoahearingin alocation

ill-servedby publictransportwouldbeinconvenientfor me;LondonandCambridgeare

by far moreconvenientthanmostotherplaces.
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